On the facts of this case, respondent has not established
that its trucking services provided to at least two mine
operators was de minimis.  On the contrary, the facts presented
support a conclusion that the respondent had a continuous
arrangement with Turner Brothers to haul its coal, and that
several trucks are at the mine on any given day to provide
these services. Mr. Johnson candidly admitted that he hauls
"a lot of the coal that Turner produces," and when asked
whether his trucks regularly enter coal mines, he responded
"I will have trucks, at some mines, almost every day, somewhere
(Tr. 36-37).  Respondent's counsel indicated that its trucking
operation has 30 employees and does ten million dollar
gross annual business (Tr. 8).

A secondary jurisdictional defense advanced by the
respondent is the assertion that it does not have a written
contract with any mine operators for the haulage of coal.
This defense is rejected.  It seems clear from the record
in this case that the respondent provides coal haulage
services for mine operators, and that these services are
carried out for the mutual benefit of both parties as a
regularly acceptable and normal business custom or practice.
On the facts of this case, the respondent and its customers
have an implied or oral contractual relationship, and it seems that
each enjoy the benefits of such a relationship.  Under the
circumstances, I cannot conclude that the lack of any
evidence of an express written contract is relevant or material
to the jurisdictional status of the respondent in this case.

After careful consideration of all of the evidence and
testimony adduced in this case with respect to the jurisdictional
question, I conclude and find that for purposes of this proceeding,
Johnson's Trucking Company is an independent contractor within
the meaning of the Act, and that at all relevant times was
subject to MSHA's enforcement and compliance jurisdiction.

MSHA's Dismissal of the Prior Proceeding

In the answer filed in this case, the respondent asserts
that MSHA is not consistent in the manner in which it has
enforced the Act, and that the failure of uniform enforcement
is discriminatory. While I can readily understand the respondent's
frustrations, it should take solace in the fact that when
dealing with "independent contractors," consistency and
uniformity in the interpretation and application of its
promulgated guidelines is not one of MSHA's strong points.  The
decisional case law which has developed since the adoption
of the "independent contractor" regulations attest to the
problems created by lack of uniformity and consistency.
However, the fact that such inconsistencies arise from
time to time, as it has in this case, does not establish a
a discriminatory scheme of endorcement.
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hat the respondent was in the best position to  insure that
